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| themselves. For about twenty 

eS years they saw the miseries of the 

SIR FRANCIS BURDETT, |labouring ciasses increase in an 
Barr. enormous degree, ‘They saw the 


On the Injustice, on the part of 
Landlords, in holding Tenants 
to their Leases under the pre- 
sent circumstances. 





Worth, Sussex, 22 May 1822. 
Sir, 


Tue subject above-stated is one 
of great importance ; many fami- 
lies are deeply interested in it; 
you are one of the parties, and, 
in treating of it, I address myself 
to you, because you are not only 
one of the great landlords of the 
country, but have much to do with 
the matter in a point of view which 
is somewhat peculiar, and which 
will be mentioned before I come to 
the close of this Letter. 

It is, as I have frequently hed 
to observe, very well worthy of 
great attention, that the landlords 
never discovered any uneasiness 
on account of the sufferings of the 
country, till they began to suffer 








persons destitute of a safficiency 
of food and raiment increase in 
number four fold. What were the 
thoughts which this heart-rending 
circumstance awakened in their 
What thoughts ought 
it to have awakened t Why, 
certainly, very anxious thouglits 
about means to put a step to the 
increase of degradation. Thoughts 
about the causes which had pro- 
duced the increase. But, the 
thonghts that were awakened were 
such only as tended to schemes 
for punishing the unfortunate par- 
ties; for preventing them fram 
obtaining, out of the products of 
their labour, even enough to sustain 
life. It was, at the end of three 
hundred years, discovered, that 
the law which provided for the 
feeding of those, who were unable 
to obtain food, had been misinter- 
preted. Select Vestries were en- 
acted, in order to place the power 
of giving relief solely m the hands 
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minds ? 
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6f the rich. The inhuman pro- 
ject of Malthus, that project, in- 
sulting to human nature itself, was 
cherished by the landlords (in- 
cluding parsons) all over the king- 
dom. 1 never knew, and I never 
- heard of, a landlord that did not 
approve of that abominable pro- 
ject. 
given to every one, who, cut off in 
his wages, was compelled to obtain 
‘an addition to his food in. the 
shape of relief. The labourers 
were called lazy, drunken and 


The name of pauper was 


profligate, and shoals of fanatics, 
or impastors, were encouraged to 
beset them in order to keep them 
quiet in a state of half-starvation. 

Nothing can overset the plain 
fact, that, during about twenty-five 
years the labouring classes were 
suffering yreat and increasing mi- 
sery. This is proved by the in- 
crease of the pauper-list. This 
is undeniable. And yet, the word 
** distress” was never heard from 


the landlords, during the whole of 


that long period! Two hundred 


or three hundred small farm- 


houses were stripped of their 


goods and stock ; halfa million of 


happy people were thus made 
paupers; all sorts of schemes 
were resorted to-for_ keeping the 
toiling race alive for-the purpose 
of toil; Scotch Herrings, Cornish 


Pilchards, Old 


Bones stewed, 





Soup-shops ; but, never a word 
7? any 
more than if earwigs or cock- 
roaches had been the sufferers. 
That base and abominable scheme 
for feeding the labourers with 


about “ national disfress, 


potatoes was resorted to. ‘“ A po- 
totoe-ground ” was allotted tothe 
* neasant” in a country of “ roast 
beef,” where the rascally root of 
slavery had, in this way, never 
been known before, and where, 
until now, nobody had ever had 
the insolence to use the word 
‘* peasantry” as applied to any 
portion of our people ; this word 
meaning, not merely ‘* country- 
people,” but a distinct cast, here- 
ditarily of character inferior. to 
All this 


was going on for twenty-five years ; 


the owners of the soil. . 


and not a word did we hear from 
the landlords about “ Agricultural 
Distress,” though amongst those 
who really carried on the Agricul- 
ture, the misery was so great and 
so steadily increasing. 

Nay, when any part of the peo- 
ple, goaded by their sufferings, 
attempted,-no matter by what 
means, gentle or violent, to obtain 
relief, they were accused of the 
most wicked motives ; their distress 
was denied ; they were charged 
with making it a false pretence 
for their ‘ seditious ” conduct ; 
and, invariably, when any change 
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in the conduct of the Government 
and Parliament was prayed for, 
those who put up the prayer were 
told to look at ‘ the prosperity of 
the country.” 

All this is well worthy of being 
remembered now that these same 


Landlords have begun to talk of 


“ distress.” 
thing pretty artfully, however ; for, 
they have not, as-yet, talked much 
of their own They 
always talk of the tenants. It is 
the farmers that they affect to feel 


They manage the 


distress. 


for. They keep themselves out of 


sight. But he must be a shallow 
man indeed, who does not per- 
ceive, that it is for themselves, and 
for themselves only, that.they care. 


Some of them have lowered their 


rents; but, in what degree ! And, 
is it not manifest, that no degree 
will be sufficient to save the te- 
nant? Is it not manifest, that, 


even if he pay no rent at all, the 


tenant, in nineteen cases out of 


twenty, must be ruined, if com- 
pelled to make good any contract 
entered into only a year ago; or 
even now, if he contract to pay 
any rent at all? 


The proposition that I am about 


to maintain, is this: that it.is wn-| 


just in any tandlord to hold «a 
tenant, wnder present «cpreum- 
stances, to any contract for pay- 





ment of rent of land. 1 am 
speaking of farming - land of 
course. |] do not put any himit-to 
the duration of the lease’; for, 
though the lease may have -been 
taken only yesterday, it is impos- 
sible, that any man can have 
taken a farm with the intention te 
Every tenant m ‘the 
kingdom, ‘without a single excep- 
tion, ought to be released ‘by the 
Court of Chancery from the obli- 
gations of his lease. No tenant 
can possibly have seen, or thought 
of, what he was really doing when 
he contracted to pay rent for the 
use of a farm in this kingdom at 


lose by it, 


this time; and, as the casualty 
which has arisen could not possibly 
be in his contemplation when he 
made the contract, the contract is 
not binding in . conscience, and 
ought not to be binding in daw. 

It was not only the passing of 
Peel's Bill that caused this casu- 
alty. The canse has been at 
work trom 1814 to the present 
day. All that time the landlords 
have been gaining enormously at 
For, 
though leases may, for the greater 


the expense of the tenants. 


part, have expired since that time, 

the tenant has constantly been 

losing. .No abatement of rent has 

been able to compensate for. the 

fall of price, which, with the ex- 

ception of a part of 1817 and 
P2 
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41818, has been, regular and con- 
stant. Tenants at will even have 
-liad, ip most. cases, no means of 
saving themselves. Ignorant of 
these causes that were at work, 
-they have been the dupes of the 
landlords. Every thing (with the 
trifling exception of my efforts) 
that they have heard and read 
' has had a direct tendency, and, 
in general, was intended, to de- 
lude and to plunder them. 

This has been a glorious season 
for the landlords. These latter 
(now that they begin to see their 
own danger) frequently talk of the 
gains of the fundholder, the pen- 
sioner, the placeman, and the 
like. _ But, have these gained, 
since 1814, in a greater proportion 
than the landlord? If the fund- 
holder, for instance, has received 
two or three bushels of wheat for 
one, has not the landlord received 
in precisely the same proportion ! 
The landlords are now, indeed, 
crying out; but, is it not because 
they see that they have nearly 
exhausted the means out of which 


these their unjust gains have 


come! They are now talking of 
having an interest iz common with 
their tenants. They are now 
talking of standing or falling with 
them. They did not talk thus 
only eight months ago; and, let 


them say what they will, this new 





language of theirs is merely in- 
tended to lead the tenants along 
till they have gotten from thew the 
very last shilling that they possess. 
The way to stand or fall with 
the tenants is to demand no rent 
from them. Otherwise it is stand- 
ing on the part of the landlord 
and falling on the part of the 
tenant. And, it is my business 
now to show, that it is-wnjust, on 
the part of the landiords, to at- 
tempt to hold the tenants to their 
leases ; that these latter ought to 
be released by law or equity ; 
and, if not ‘so relieved, they are 
left by honour and conscience at 
full liberty ‘to relieve, or protect, 
themselves, in the best way that 
they can discover. 

In my Register of April 6, I 
related the case of a tenant, who, 
unable to obtain an abatement of 
rent from his landlord, had sold 
off his stock, and quitted the farm 
and the country. Ina subsequent 
Register, I related the case of 
Mr. Thomas Smith, who had done 
the same thing, without asking an 
abatement of rent, merely upon 
finding, that the landlord was not 
disposed to release him from his 
engagements altogether. I justi- 
fied Mr. Suirn; and, upon this 
ground ; that if any thing arose, 
no matter what, which could not 
have been in the contemplation of 





4 


~ 














nO 
be! —— j tes ee rn 


eis ROE Deh ds 


AO Rl yt 


as oe 








457 May 25, 1822. 458 . 


the parties, at the time of making 
the contract, and if this thing, 
no matter what it might be, pre- 
vented either of the parties fulfil- 
ling the contract, without great 
and manifes tinjury to himself ; 
then the contract was void in 
conscience ; it became no longer 
a contract ; for it became a thing 
which the parties never intended 
it to be. 

Having stated this pretty clear- 
ly, and having thereby brought 
upon me the attack of the Nor- 
rotk Numpsxutt, who repre- 
sented me as a man having no 
regard tothe rights of property, 
lam nota little pleased at being 
able to produce authorities, legal 
as well as moral, in support of my 
doctrine,--a doctrine however, with 
regard to the soundness of which 
I never yet heard an attempt at 
an argument, except on the part 
of Shylock himself, and on that of 
one other person, to whom I shall, 
by-and-by, more particularly al- 
lude. 

The authorities, to which | 
have alluded, I find cited in a 
pamphlet, just published with the 
following title. ‘‘ A Letter to the 
** Right Honourable the Earl of 
** Eldon, on the present state of 
“the Agricultural Zessees, and 
“their right to. relief from. the 
** payment of rent. By a Barnis- 


“rer.” The title of this pamphlet - 
speaks its object. It professes 
to prove, and does clearly prove, 
that the Lord Chancellor ought to 
give the Lessees relief; and the 
author, though he goes more 
learnedly to work, rests his opinion 
upon precisely the same principle 
as that on which I defended the 
conduct of Mr. Thomas Smith. 


This writer considers a lease, or 
contract ‘between landlord and 
tenant, as imparting to the tenant 
three things: the oceupatizn ; the 
use ; and the profit; and he con- 
tends, that, if the farmer of the 
present day have, by the means 
of an extraordinary — casualty, 
been deprived of either of these, 
he is, on relinquishing the farm, 
entitled to be relieved from the 
payment of the rent accrued du- 
ring the time of such privation. 
By an extraordinary casualty is 
meant, something that scarcely 
ever happens, and such as cannot 
reasonably be supposed to have 
been in the contemplation of the 
parties at the time when the con- 
tract was made. 


When a tenant is thus deprived 
of the occupation by the fault of 
\the landlord, there can be no 
‘doubt of his being entitled to re- 
lief. The Barrister here quotes 
Baron Gilbert as follows :-—“ A 
** rent service (he writes), is some- 














459 To Sir Francis Burperr. 460 


‘‘ thing given by way of retribution 
‘‘to the lessor for the land de- 
** mised by him to the tenant; and 
“consequently the lessor’s title 
‘to the rent is founded upon this ; 
“that the land demised is enjoyed 
‘“ by the tenant during the term 
‘*included in the contract: for 
‘the tenant can make no return 
“ for a thing he has not. If, there- 
“fore, the tenant be deprived of 
‘“ the thing let‘en, the obligation to 
‘pay the rent ceases; because 
‘“ such obligation has its force 
‘‘ only from the consideration, 
** which was the enjoyment of the 
“ thing demised.”’* 


It is next shown, that it matters 
not, whether the tenant be depri- 
ved of the occupation by the land- 
lord himself or by the means of 
others, or by some accident, 
such as an inundation of the sea. 
It is sufficient that the tenant has 
been deprived of the occupation 
by means so out of all expectation 
as not to have been within his con- 
templation at the time of making 
the contract. 


The next authorities cited are 
Puffendorf and Lord Kames. 
“It is manifest (says the former), 
‘* when the thing let perishes with- 


* Gilbert's Treat. of Rents, 145. 



























‘** out the lessee’s fault, he is not 
“ obliged to restore it, but, from 


‘ 


that time his rent ceases. For 
the tit'e to the rent is founded 
upon the presumption that the 


‘ 


- 


”“ 
- 


‘ 


. 


thing let will continue in being 


©. 
. 


‘ during the time for which it has 
heen let ; but if the thing cease 
to be, the contract ceases also. 


©. 
- 


‘ 


- 


‘ 


- 


And, upon this was founded the 


~ 


law of Sesostris the Egyptian 


- 
°c 


king: That, if the violence of 


. 


+ 


the river should wash away any 


- 
- 


part of the land, the tenant’s 


‘ 


~~ 


rent should be proportionably 
abated.” * 


‘ 


- 


Lord Kames says, “ A lease in 
* its very nature, supposes a sub- 
** ject possessed by one for the use 


‘ 


© 


of which he pays a yearly sum 


- 


to another. The possession and 
** rent are mutual causes of each 
“ other, and cannot subsist sepa- 
“ rately. Land set in lease hap- 


‘ 


- 


pens to be swallowed up by the 
“sea: this puts an end. to the 
* lease,” t 


Thus far (omitting, however, 
several of the authorities cited) 
with regard to the occupation. 
The present farmers are not de- 








* Law of Nature and Nations. Book v. 
chap. 6. s. 2. 


+ Lord Kames’s. Principles of Equity. ° 


Vol. i. 332. 3d Ed, 
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prived of the occupation ; but, the |- 


injustice of making a man pay 
rent for a thing when deprived of 
the oceupation of that thing, will 
be found not to be more manifest 
than in the second or third case, 
namely, when he is deprived of 
the use of the thing, or of the 
profit of it. 


I shall cite the authorities here 
without any remarks of my own, 
till I come to the close of them. 


1. ‘“ In the case ‘ Harrison v. 
“ Lord North’ reported in 1 Ch. 
“Ca. * in which a house which 
* had been let to the plaintiff had, 
‘‘ during the lease and the civil 
‘‘ war between Charles I. and the 
“* Parliament, been entered by a 
‘‘ party of the army of the latter 
** and converted into an hospital 
“for sick and wounded soldiers ; 


- 


‘and the lessor had sued the 


- 


‘ plaintiff, at law, for the rent ac- 
“ crued during the time while he 
a 


was so precluded from the use 
‘‘and enjoyment of the house, 


‘and the plaintiff had preferred 
‘ a bill to the Court of Chancery ; 
“that he might be relieved from 


“the payment of the rent sued 
“for; the ‘ Lord Chancellor’ 
‘* (says the reporter) ‘ took time to 
“ advise, but declared, if he could, 
‘“he would relieve the plaintiff.’” 





* 83. 





“ A rather remarkable fact ap- 
“pears on the report: namely: - 
“ that the King, (Charles the Se- 
“ cond) or his advisers, had thought 
“it reasonable to remit ‘he ar- 
“rears of rent due from the les- 
“ sees of crown-linds who had 
* been embarrassed by the tu:nultu- 
“ous proceedings of the civil 


“ war.” 


2. ‘The tone of conviction in 
‘ which Chief Baron Gilbert has” 
“declared his judgment on the 
‘* subject immediately under con- 
‘* sideration, is not less unequivo- 
“cal and emphatic than that in 
“ which he has spoken, it may be 
‘‘ remembered, on the subject last 
“treated.” “ It seems extremely 
‘** reasonable” (he says) that if the 
‘‘ use of the thing be entirely lost 
“ or taken away from the tenant, 
“the rent ought to be abated or 
‘‘ apportioned ; because the title’ 
“to the rent is founded upon this ' 
‘* presumption, that the tenant.en- 
‘* joys the thing during the con- 
‘“ tract ; and, therefore, if part 
“ of the land be surrounded or 
“‘ covered with the sea, this being 
‘‘ the act of God, the tenant shall 
“not suffer by it: because the 
‘* tenant, without his default, wants 
“the enjoyment oi part of the 
‘ thing, which was the considera- 


>? 


‘tion of his paying the rent ; nor 
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“* has the lessor reason to complain, 
“ because if-the land bad been in 
‘his own hands, he must have 
‘Jost the benefit.of so much as 
‘‘ the sea had coyered.” * 

3..“ The rule of the civil law 
‘is almost a paraphrase of the 
** whale proposition of this argu- 
“* ment.—The covenant which ob- 
** liges the farmer to pay his rent, 
“ natwithstanding accidents; does 
* not extend to that which may 
“happen by the hand of man, 
* such as an open force, a war, a 
fre, and other accidents of the 
“like kind, which no man could 
“foresee. But, it is to be under- 
‘ stood, only, of what falls. out, 
“naturally, through the injury of 
“the weather, and which .it is 
* reasonable to expect ; such asa 
** frost, an inundation, and other 
“ oases.of the like nature.” +—“ If 
“. without any extraordinary acci- 
“, dent, and only through the na- 
“ture of the land itself, and of 
“ the fruits ; or because of some 
‘‘ ordinary event, there happens 
** some loss that-is not very consi- 
** derable ; as if the fruits are not 
‘tof a good quality, or not in 
** quantity enough ; if tares graw- 
‘ting up with the corn diminish: 
“the crop; if passengers have 


~~ — - +--+ —- -- a 


* Treatise of Rents, 186. 
+ Domat. Book 1. Tit. 4. s. 4. 


To Six Frawews Beaver. 
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“ done any slight damage te the - 


** fruits; in these cases, and others 
“ of the like nature, the farmer 
* cannot. pretehd any diminution 

‘ . 
“of his rent for these kinds of 
* small losses.” * 


4. “ As for those things” (says 


Puffendorf) ‘“ whose produce is_ 


“ uncertain, as fields,. orchards, 
“ vineyards, rivers for fishing, and 
‘* such like ; as a plentiful produce 
* js to the benefit of the tenant, 
** so.a bad one is to his loss. Nor 
“in strictness of justice can he 
“desire any of the rent to be 
‘abated by reason of a poor har- 
‘* vest, especially since the barren- 
‘* ness of one year is made up by 
** the plenty of another ; fora good 
* husbandman is not used to let or 
“rent such things for one year 
‘only ; nor can that common ob- 
*« jecticu take place here, that no- 
* body ought te grow rich at an- 
* other’s loss : for the landlord 
‘“‘ might urge the same in a plen- 
‘“ tiful. year for the raising the 
‘** rent, whom _ in that case the te- 
‘nant would have no regard to, 
‘* For because the produce is more 
‘one year than another, the land- 
‘Jord had rather be sure of such 
“a rent, than dépend upon the 


* Domat. Book 1. Tit 1. s.4. See also 
the several texts of the Civil Law to the 
same effcct scattered through this title. 
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‘uncertainty of the season: and 
“ on the other side, the tenant lays 
““out a certainty for the hopes of 
“an uncertain gain, for which, if 
“ it fails him, he can blame no- 
‘‘ body but himself.- However; 
“that medium proposed in the 
“digests may be rightly applied 
“here. ~ If the produce happen 
** to perish by floods, or by birds 
‘“of prey, or by the inroads of an 
** enemy, or by a blight or drought, 
‘the landlord ought to’ make al- 
“‘Jowanee, and the reagon added 
‘is, lest the tenant, ‘besides’ the 


“ loss of what.corn he had sowed, 


“ should be forced to pay the rent 
‘‘ of the ground too, and so bear 
‘<a double misfortune. But if the 
‘corm prove bad, and nothing 
‘“‘ happen more than ordinary, the 
** Joss is then the tenant’s. Where 
‘* it appears that this medium con- 
‘sists in a division of the mis- 
‘¢ chances to which the produce is 
‘¢Jiable, into ordinary and extra- 
‘¢ ordinary, for if the rent were to 
‘* be abated for every little loss, it 
‘‘ would give continual occasion 
‘for impertinent law-suits.” * 


_5. Poruier “ Traité du Con- 
trat de louage” contains the fol- 
lowing passages. 


“ The hirer, lessee, or farmer, 


* Law of N. and N. Book 5.c. 6. s. 3. 





)* is entitled to a total remission 
“ of the rent acerued during the 
“time while the lessor hat been 
“ anable to ‘procure for hiin the 
‘use or enjoyment of the thing 
** let.” *—"* The reason of this 
“ prinviple is; that the contract of 
“ hiring resolves itselfinto a sort 
“ of contract of sale of the fiture 
‘* produce, or the futtife use or 
“ enjoyment, of the thing fet; of 
“‘ which the’ rent reserved is’ the 
“ price. Now, for the same tea- 
“son for which the sale of the 
“ future produce is valid, and that 
“the price doés not become due 
“until the produce arise, and 
“ create by its existénce, the con- 
“ sideration of the contract om the 
*“ part of the lessee, one ought to 
“ determine that the rent cannot 
“have become due while the /es- 
“ see has been unable to have that 
“ use and enjoyment of which the 
“rent is the price.” t— If the 
“ hirer have not been totally de- 
“ prived of the enjoyment of the 
“ thing hired, but, by an wnexpect- 
‘* ed accident, his enjoyment have 
‘‘ undergone a considerable alter 

“ ation and diminution ;- he is en- 
“ titled to a-proportionite’ reduc- 
tion of the rent accrued during 
“the time while his enjoyment 





* Part 3. Chap. 1. Art. 2. s, 2. 
¢ Part 3. Chap. 1, Art. 2.5, 2 
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‘« has undergone thisdiminution:” *|‘‘ have afforded ; he could have 


—‘* According to the principles 
‘* proposed inthe first paragraph, 
“* whilst a farmer has been depriv- 
‘ed, by a superior force, of the 
“power of reaping the produce 
“ of any of the years of his lease, 
‘““thus: if an enemy’s force have 
“* foraged all the corn growing on 
‘““the land which he holds, or if 
‘*all the crops, being still stand- 
‘ing, have perished by an inun- 
“* dation of a river, a swarm of 
‘“ locusts, or by any similar ca- 
‘““suality ; in all these cases the 
‘*farmer is entitled to a remission 
‘*of the rent accrued during that 
*“ year. And if any of these acci- 
‘«dents have caused, not a total, 
“but a considerable loss of the 
‘** produce of his farm, he is enti- 
** tled to aremission, although not 
‘* of the whole of the rent accrued} 
‘“yet of a part proportionate to 
“the loss.” +— To entitle the 
‘‘farmer to a remission of rent, 
‘“it isnecessary that the cause of 
“the loss be a superior foree 
‘“which he had itnot in his power 
“by any caution to avoid. If 
“ therefore by obtaining a protec- 
‘tion which, for money, the com- 
‘“mander of the enemy’s force 
‘“*-would, to those who required it, 








* Part 3. Chap. 1. Art. 2. s. 1. 
t Part 3. Chap, 1. Art. 2. 8.3. 


** avoided the forage of his crops ; 
‘“‘ he is not entitled to a remission 
‘¢ of the rent for the loss which he 
‘‘ might have thus avoided.” * — 
‘“‘ It isnecessary that the accident 
‘¢ which has caused a considerable 
‘* loss.of the produce be an extra- 
‘* ordinary one, and not one of those 
* ordinary and frequent casualties 
‘‘ to which a farmer ought to have 
‘“‘adverted. For instance ; the 
‘lessee of a vineyard is not en- 
titled to a remission of rent for 
“ the loss which a frost, the fall 
‘“‘ of the grapes, or a hail-storm, 
‘“ may have caused: at Jeast not 
‘‘ unless the frost or hail-storm 
‘“* were to an extraordinary degree, 
‘“ and have caused a total loss of 
‘the fruit.” + 


| am not supposing, that these, 
or any other authorities, will sa- 
lisfy- English landlords, who will, 
cost what it may in human happi- 
ness and human life, have a pro- 
perty even in wild animals; but, I 
am quite sure, that here are autho- 
rities more than sufficient. to sa- 
tisfy all the rest- of mankind, 
These authorities speak directly 
of the deprivation only of tie vse; 
but, the implied and necessary de- 





* Part 3. Chap. I. Art. 2.8, 3. 
+ Part. 3, Chap. |. Art, 2. s. 3, 
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privation of the profit must be un-| “ oppesite side of the river; and 


derstood to be the thing for which 
the tenant is to receive his re- 
medy ; for the use is nothing with- 
out the profit, which is the object 
of the use. A tenant may occupy 
and use a farm,and yet may have 
no profit from it; and, if this loss 
of profit, or deprivation of real 
utility, arise from an extraordi- 
nary casualty, all these authorities 
say, that he is to pay no rent: that 
shall grow due during the effective 
continuance of that casualty. 


The Barrister cites, as to the 
point of deprivation of profit, a 
decision of the court of Session 
of Scotland, from Lord Kames, 
Vol I. p. 332. third edit. “ A 
‘salmon fishery, from a part of 
‘‘ one of the banks of the river 
“ Tay, had been let for five years. 
‘“« It is the habit of that fish to re- 
‘sort to and inhabit the main 
“streams. At the time of the 
** lease, and for three years after, 
‘the main stream of the river 
‘: flowed through that part of the 
‘¢ channel of the river which was 
** contiguous to that part of the 
“bank the. fishery from which 
*« had been let; but at the end of 
‘* that time the course of the river 
“‘ changed, and the main stream 
“began, and during the two last 
“years continued, to flow on the 





“the salmon ceased to resort to 
“ that part of the river in which 
“ the lessees were, under the lease, - 
* entitled to fish, and the fishery 
The les- 
“sors sued the lessees for pay- 


‘“ became unprofitable. 


“ ment of the rent accrued during 
“the two last.years, but the court 
“adjudged that the lessees were 
“ entitled to be relieved from the 
** payment of the rent sued for.” 


Here there was occupation and 
use; but, there was no profit. 
The tenants were in possession ; 
there was no interruption given to 
their occupation; they had the 
use of the river; they might have 
continued to fish; and, doubtless, 
as the Barrister observes, did; 
but, by an ex‘raordinary casualty, , 
they were deprived of the profit 
of the thing rented; and, on that 
account, and that account only, , 
they. were to be relieved from 
paying rent. Very justly; for, , 
what was the thing let? The 
water and the ground on which it, 
ran ; yes, but, without the fishery, 
these were nothing ; and without, 
the sish, there could, in fact, be 
Thus, then, 
deprived of the profit of the thing. 
rented, though the dep ivation did 
not arise from the fau!t of the les- 
sor, the contract became no con- 


no right of fishing. 
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tract at all: the parties were to 
stand, as nearly as possible, just 
as they would have stood, if the 
contract had never been made. 


Now, Sir, let us return to my pro- 
position ; namely, that it is unjust 
in any landlord to hold a tenant, 
under present circumstances, to 
any contract for payment of rent; 
ahd let us see whether this be not 
completely sustained by the fore- 
going authorities. These autho- 
rities all concur; they all tend to 
one and the same _ conclusion ; 
namely, that, if the tenant be de- 
prived of the profit of the thing 
let, by an extraordinary casualty, 
he is to be freed from the payment 
of rent on giving up the thing let 
tahim. All that we have to settle, 
then, is, whether the present cir- 
cumstances of the English farmer 
present a casualty of that extraor- 
dinary nature which is required 
to render these authorities applica- 
ble to his case. 

The general definition is, a ca- 
sualty, a something happening, 
which could not, in the natural 
course of things, have been in the 
minds of the parties when the con- 
tract was made. As to instances, 
the authorities mention part of 
the land washed away by the vio- 
lence of a river ; part of it swal-' 
lowed up by the sea, or covered by 


the sea; the subject of the lease 
seized on and used by an army in 
a civil war ; the land, or part of it, 
overrun by an invading army; 
the land taken out of the posses- 
sion of the tenant; or the fruits or 
profits of it applied to the use of 
others by a superior force which 
he had it not in his power to 
resist. 

Such are the instances sup- 
posed by these authorities Such 
are the specimens of the casual- 
‘ties that are to be deemed suffi- 
cient to bring the principle of 
exoneration from the payment of 
rent into activity and to give it 
complete force. Let us see, then, 
whether any of them surpass in 
power of injury to the tenant that 
casualty which has now happened 
to the English farmer; and whe- 
ther any of them can, in any case, 
be less expected to happen, or 
less capable of being prevented 
or resisted. 

The casualty which oppresses 
the English farmer is this, an 
arbitrary change in the value of 
money, caused by means against 
which the farmer had no power of 
resistance. If it had been enacted, 
that he should sell that portion of 
produce for five, which had long 
been accustomed te be sold for 
fifteen pieces of money of the 
same nominal value, the act: of 





op 
Bae Pe 





7 
i 
4 


Pre my: 





or 


~ 6 TP 
a eee 




















casualty ? 





473 : May 25, 1822. 474 


violence could not ee been more 
arbitrary or more. efficient.. Can 
any casualty that the mind of man 
is capable of conceiving be more 
injurious toa tenant than this 


or by. the ravages of war, more 
than take away all the profit of 
the land occupied by the tenant ?) 
Nothing that the history of man- 
kind can furnish can do more than 
this. The use of the thing rented 
is wholly taken away by such ar- 
bitrary, change in the value of 
money ; and, as to the occupation, 
though it exists in outward ap- 


pearance and name, though it has 
a local being, it is totally de- 


stroyed as to. all its properties, 
and is no more the thing contem- 
plated in.the lease, than it would 
be, if, by some convulsion of na- 
ture, the land were wholly covered 
by the sea, or, being rich and 
deep loam, were changed into 
sand fit for hour glasses. 

And, could this casualty, this 
arbitrary change in the value of 
the money, be foreseen? Could 
it be in the contemplation of the 
parties when the contract was 
made! Will the landlords insist 
that, the law having all along pro- 
vided for cash-payments at some 
time or.other, the lease was taken 
with a foreknowledge of what has 


What can be done by 
the violence of winds.and waves,’ 





happened ; And that, therefore, 
this is not_a casualty of the kind 
contemplated by the ahove-cited 
authorities? The landlords, above 
all men in the world, ought. to 
avoid the use of such an argu- 
ment, seeing that, if good, it is 
complete in bar against all their 
claims to a reduction of the inte- 


rest of the debt, whether by 


means direct or indirect. But, 
what truth is there in all this that 
has been said about the foreknow- 
ledge of the tenant! There was, 
indeed, always a daw in existence 
for a return to cash-payments ; 
and there is now always a law in 
existence to compel persons. in 
certain public offices to take the 


Sacrament according to the rites 


and ceremonies of the Church of 
England ; but, has this latter law 
any real force? 1s it ever acted 
upon! Is it not continually set 
aside, as to its effect, by other 
laws passed for the express pur- 
| poset There is a law for pre- 
venting the existence of large 


farms ; but, is itever putin force * 


There was a law to compel the 
Clergy to reside; but,, when at- 
tempted to be enforced, was it not 
quashed, and, at last, wholly got- 
ten rid of? The cash-payment 
law had been, at first, passed for 
siz. weeks ; then for three months ; 
then for seven months; then for 
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the duration of the then war; 
then, when peace came, for a 
year ; then foranother year; then 
(war having come again) till the 
next peace; then (peace having 
come) for a year; then for two 
years in order to make sure of 
cash; then foranother year ; then 
for four years, with, however, a 
compulsion to pay in part 

What tenant, what farmer, was 
to place any reliance on a return 
‘to cash-payments in consequence 
‘of laws like these? What ground 
of dependence was there’? ‘And 
‘how was a tenant to expect to see 
any thing of the sort of that which 
he has seen? Besides, if you go 
to the Jaw, you must take in acts 
‘of less authority, but of as much 
effect, as to the case in question, 
as the laws themselves. You must 
take into cons‘deration'the'declara- 
tion of the Parliament in 1811, that 
the paper was not depreciated, and 
that a pound-note and a shilling 
were equal in value to a guinea in 
gold. You are to take also into 
view the assertions of the law- 
makers ; and what. were those as- 
sertions ? “Why, that the change 
in the value of money would be 
insignificant ; that it would not 
exceed three per cent.; that no- 
thing of mischief could arise from 
the changé; that a healthy cur- 
rency would be a great blessing ; 
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that it would make property safe 
and assure to every man his own. 
Were these things to have no 
weight with the people ? Could a 
tenant who read these sayings be 
upon his guard? Could he fore- 
see, could he possibly anticipate 
what has happened any more than 


‘the tenants of the fishery in Scot- 


land could anticipate that the 
river would change its course ? 
But, besides all this, the state 
of life and probable state of mind 
of the tenant are to be taken into 
view. And is it not well Known, 
is it not what must necessarily be, 
that the far greater part of tenants 
in husbandry can have had no- 
thing but experience to guide 
them ; nothing but what they had 
seen, heard, and felt fur a series 
of years. They knew not the 
causes that were at work. They 
only knew, that prices had been 
such and such, and they saw no 
reason that they should ever be 
otherwise. As it were for the 
express purpose of deluding them 
to their ruin, paper was issued, 
and prices puffed up in 1818, 
after the first fall had taken 
place. What were farmers to 
gather from this? What, but an 
opinion, that, notwithstanding any 
laws, prices would, on an ave- 
rage, be sufficiently high to en- 
able them to pay rents? Nay, 
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after the passing of Peel’s Bill, 
and even to this very moment, 
are they not told by law-makers 
and by ministers, that the change 
in the value of the money has not 
been the cause of the fall of 
prices? Are they not, up to this 
very moment, assured, in the most 
positive terms, that the depression 
is merely temporary; that it 
arises from over-production ; that 
things will come about in such a 
way as to enable them to pay 
rent without being ruined, if they 
will but-exercise a little patience ? 
With what face, then, is any land- 
lord to pretend, that this state of 
things is one which the tenant 
might have foreseen ? With what 
face is he to pretend, that the 
casualty is not as ertraordinary 
as any one-of those cited, or sup- 
posed, by the foregoing legal 
authorities ? 

The best answer that landlords 
could give to their oppressed te- 


-nants ; the best proof that they 


could produce of the possibility of 
the present casualty being fore- 
seen by the “tenants, would be, 
the fact, thatsit was foreseen and 
foretold:by me; and -that, if the 
tenants did not read my writings, 
they ought to have read them. 
Bat, the reply, doubtless, of the 
tenants«would be, that, compared 
with the whole mass of periodical 


publications and pamphlets, mine 
made not more than about» 
thousandth part in point of bulk 
and circulation; that almost the 
the whole of the other nine hundred 
and ninety-nine parts, have. con- 
stantly conveyed opinions precise- 
ly the opposite of mine ; ‘that this 
great force has, too, been employ- 
ed to decry my opinions ; that more 
than one act of parliament ‘have 
been passed to throw odium on 
and to narrow the circulation of 
my writings ; and, that by both 
parties in parliament, by justices 
of the peace, by Tract Societies, 
and by the parsons, without hardly 
a single exception, these writings 
have been held up to the farmers 
as ‘seditious and damnable.” 
The tenants may produce -hun- 
dreds of instances, in which men 
have been turned out of rented 
house and land only because they 
read my writings; and, -as the 
landlords have, at bottom, been 
the cause of all these efforts to 
keep the tenants in darkness, they 
ought not to be allowed to plead, 
that those tenants must have fore- 
seen the casualty because it was 
foreseen by me. itis a notorious 
fact, that the landlords, in several 
‘parts of the country, ‘are now, at 
this very time, doing all they can, 
stretching their remaining power 
to the .utmost, to prevent the 
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tenants from seeing any of those 
of? my publieafions which have a 
tendency to make the tenants see 
their danger. The offence which 
I gave to the Norfolk Numpskull 
was,telling the tenants what they 
had to‘expect. ‘Peter Moore and 
Bdwatd Ellice having prevented 
mé from circulating my warnings 
im one way ; Six Acts having nar- 
rowéd the circulation in another 
way; unable to send my opinions 
and Warnings to the farmers, I 
went and carried them in person. 
As far as I could go and actually 
see the deluded parties, they are 
on their guard. I have great 
pleasure in being assured, that I 
have saved thousands of families 
from utter ruin, When I have 
received this assurance from the 
mouths of the parties themselves, 
I have sometimes asked them by 
what particular writing they were 
saved. Mr. Thomas Smith’s son 
told me, that his father was de- 
cided by my first Letter to 
Mr. Peel, published. the winter 
before last. That Letter, then, 
did, at least, send off one con- 
siderable family and several thou- 
sands of pounds of capital to 
America, for ever beyond the) 
reach of the claws of “ Borough- 
mongers,” as you used to call 
them, but who are now become 
“ the Gentleme nof England.” 


Thousands have certainly been 
saved in this way; but, after ‘all, 
how is any individual to maké 
any thing of head against the 
everlasting delusions of a mass of 
misrepresentation and falshood 
such as that which the press car- 
ries about the country, in ove 
shape or another? Therefore, 
generally speaking, it was impos- 
sible for the present tenants to fore- 
see, it is impossible for them even 
now to foresee, the casualty. It was 
a thing, so far from being reason- 
ably expected by the tenants, that 
it could never have once entered 
into their minds. It was such a 
thing as had never before hap- 
pened. The Lawyers say, as we 
have seen, that a casualty that shall 
be deemed sufficient to set aside 
a contract of this nature, must be 
a casualty that scarcely ever hap- 
pens; but, here we have a thing 
that never happened in the world 
befere ; and, therefore, if this 
casualty be not sufficient to set 
aside the contracts that it affects, 
all the decisions of all these law- 
yers and publicists are not worth 
a straw; are all false, and all of 
no use, though they have been 
guides for judges and juries for so 
many years. 

But, besides the not being able 
to forcsee the casualty, the tenant, 
in order to be fairly entitled to 
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relief from payment, must show, 
that he has been unable to prevent 
the fatal effects of the casualty. 

He must show, that-no caution on 
his part ‘would have enabled him 
to avoid those effects; and he 
must also show, that he had not 
the power, in case of acts of force, 
to resist the assailant. The plea 
of a tenant, in England, who 
should apply for an abatement of 
rent, on account of his stacks hav- 
ing been consumed by lightning 
would not be good ; for such casual- 
ties do happen now and then ; and, 

though they very seldom happen, 

they must be supposed not to be 
entirely out of the contemplation 
of the contracting parties. The 
plea of the tenant would also be 
bad, even if the casualty were an) 
extraordinary one, if he did not, 
upon its happening, use all the 
caution in his power to prevent its 
effects; as in the case mentioned 
by M. Pormier, if the tenant 
could have prevented the ravaging 
of his farm by a sum of money 
paid to the invading enemy, he is 
not entitled to a remission of rent 
for damage that he might have 
avoided. It must also appear, in 
order to make the tenant’s claim 
good, that the loss, in case of force, 
has een occasioned by a supe- 
rior force ;a force which it is not 
within the compass of possibility 


that he should kave been able suey 
cessfully to resist; and. the: ins 
stances cited are the inponde: nal 
‘other acts-of armies. 

Now, having seen, that the present 
casualty is such as never happened 
before, and such as could not have 
been foreseen by, or in the con~ 
templation of, the tenant, let me: 
ask the landlords, whether it were: 
such as for the effects of it to 
have been avoided by any human 
caution, or resisted by any force 
within the reach and at the dis- 
posal of the tenant? 

Lawyers and Publicists have 
supposed only such instances as 
arise from the extraordinary move- 
ments of nature, or from the 
fiercest and most irresistible of 
human force. It remained for the 
present age, and for the “ envy of 
“surrounding nations and admi- 
“ ration of the world,” to furnish 
an instance produced by the laws 
themselves ; by statutes, regularly 
enacted, and enforced by the au- 
thority of the whole of the Go- 
vernment. But, this by no means 
alters the nature of the case; it 
by no means weakens the claim of 
the tenant; and it by no means 
discards as inapplicable any one 
of the principles, or instances, 
before cited. ' 

An instance has been cited 
which occurred during the civil 
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wars, and M..Pornrer ‘supposes: 
@ farm ravaged by an enemy's 


army. Now,suppose Cromwell’s 
army, or an enemy's army, had 
ordered the farmers to sell their 
wheat at five instead of jifteen 
Shillings a bushel, which latter 
had long been the average price, 
and had not taken possession of 
the land nor ravaged it. Would 
not the tenants, in either of these 
cases, have had a fair claim to an 
abatement of rent proportionate 
to the loss sustained in conse- 
quence of either of these casual- 
ties? Well, then, what difference 
does it, or can it, make to the 
tenant, whether he suffer this in- 
jury from the command of armies, 
‘or from acts of parliament ! 

To resist the tenant’s claim, you 
‘must, then, show, that he had the 
power of avoiding or of resisting ; 
and, we have only to look at the 
source of the casualty to be con- 
vinced, that he had no such power. 
He had no power to keep up the 
price of his crops; no power to 
lessen the demands of the gatherer 
of-taxes and.of rates; no power 
to prevent the ‘parson, or tithe- 
owner, from taking away a tenth 
of the crop ; no power to do any 
ene thing to prevent the effeets of 
the casualty. And, therefore, -his 
elaim to abatement is complete ; 
and, as to the extent of the abate- 


\ 


ment, it can be nothing short of 
the whole of the rent in every 
ease where there is no profit at 
all arising from the occupation 
after the rent is excluded. Yor 
the tenant bargains for profit as 
much as the landlord bargains for 
rent. If there be nothing left for 
profit without an abatement of 
rent, the rent ought to be abated ; 
and if there be nothing left for 
profit, without taking off the whole 
of the rent, the whole ought to be 
taken off, upon the tenant giving 
up the farm to the landlord ; for, 
did it ever yet erter into the minds 
of any men but English Land- 
lords, that, notwithstanding any 
casualty -however extraordinary, 
however. completely uncontem- 
plated by the contracting parties, 
the tenant is still to pay rent, 
agreeably to the letter of the con- 
tract, as long as he have any thing 
to pay with, and until he and his 
whole family be reduced to ab- 
sohite want! We have only to 
add to this Malthus’s refusal of 
parish relief, in order to give 
English Landlords a right, a legal 
right, to rob of the last farthing, 
‘to strip stark-naked, and to throw 
down on the highways to die with 
hunger the whole of the tenants 
of the country. 

In case of a claim for abate- 
ment of rent, on account of. an 



































extraordinary casualty, it is no 
answer to the tenant, to allese, or 
even to prove, that he has still 
some property, that he is not abso- 
lately a ruined man. The prin- 
ciples before cited take into view 
nothing of this sort. Supposing 
the tenant, notwithstanding his 
losses by the casualty, to be still 
a very rich man; suppose his 
wealth to be so great, that he 
would be able to continue to pay 
the full rent to the end of the lease, 


and, even after that, be 2 man of 


wealth. These are considerations 
that do not at all enter imto the 
law or equity of the case, which 
is to be decided on according to 
principles belonging to itself. If, 
for instance, the occupation of the 
house of Harrison by the rebel 
troops were (as it probably was) 


the loss of the tenants of the 
Scotch Fishery were (as it proba- 
bly was) only a loss of a small 
part of the whole of their pro- 


perty ; if this had been the case in, 


these instances, the decision of the 
courts would have been wholly 
unaffected by these circumstances. 
So that the notion, which land- 
ords (some at least) seem to en- 
‘tertain, that the tenant has no fair 
‘claim ‘to abatement as-tong as he 
‘has money, no matter from what 
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|The loss has 
a trifling loss when compared, 


with his general property; or, if] 





source, to pay rent with, has no 
foundation in law or equity, and is, 
I beg leave to assure them, fegiti- 
mate only as the offspring of their 
own greedy and merciless n.inds. 

Nor does law, equity, or rea- 
son warrant that other notion now 
so prevalent amongst landlords ; 
namely, that the tenants are to 
share with them in bearing the 
loss arising from the extraordi- 
nary casualty now under our view. 
The authorities cited threw the 
whole of the loss of rent upon the 
landlord: It is quite sufficient for 
the tenant, that he lose his time 
and the use of his capital, with- 
out being compelled to give to the 
landlord a part of the capital it- 
self. His loss from the absence 
of profits is’ sufficiently great. 
arisen from the 
existence of the land. If the 
land had not existed, the tenant 
could have lost nothing by it. 
The landlord may be innocent and 
even unconscious of the cause of 
the tenant’s losing his time and 
the interest of his stock or capital; 
but, at any: rate, the whole of the 
loss ofthe rent is to full on the 


jlandlord; who, be it observed, 


experiences no loss, in this case, 
on account of any thing done by 
the tenant, or in consequence of 
having granted the fease ; for, as 
observetl in the above cited case, 
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by Cuier Baron Grinert, “ if] 
“‘ the land had remained in his 
“ own hands he must have lost the 
“ benefit of so much as the sea 
“* had covered.” 

The casualty, where it is of an 
extraordinary nature, is to affect 
the landlord and not the tenant. 
Paxey has a passage that comes 
full to this point. “ Itis possible,” 
says he, “ that an estate or a 
“‘ house may, during the term of 
** a lease, be so increased or dimi- 
“ nished in its value, as to be- 
‘*¢ come worth much more, or much 
*‘ less, than the rent agreed to be 
* paid for it. In some of which 
“cases it may be doubted, to 
“whom, of natural right, the 
“‘ advantage or disadvantage be- 
“longs. The rule of justice 
** seems to be this : If the altera- 
“‘ tion might be expected by the 
“ parties, the hirer must take the 
“* consequence ; if it could not, the 
‘owner. An orchard, or a vine- 
“ yard, or a mine, or a fishery, or 
“‘a decoy, may this year yield 
“ nothing, or next to nothing, yet 
“ the tenant shall pay his rent ; 
“‘and if they next year produce 
“* tenfold the usual profit, no more 
“shall be demanced; because 
“ the produce is in its own nature 
** precarious, and this variation 
‘* might be expected. If anestate 
‘in the fens of Lincolnshire, or 
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“the isle of Ely, be overflowed 
“ with water so as to be incapable 
*‘ of occupation, the tenant, not- 
“‘ withstanding, is bound by his 
‘“* lease ; because he entered into 
“it with a knowledge and fore- 
“ sight of the danger. On the 
“ other hand, if by the irruption 
“of the sea into a country where 
“it was never known to have 
“come before, by the change of 
“ the course of a river, the fall of 
“a rock, the breaking out of a 
“ volcano, the bursting of a moss, 
“* the incursions of an enemy, oF 
“ by a mortal contagion amongst 
“the cattle; it by means like 
‘“‘ these an estate change, or lose 
“ its value, the loss shall fall upon 
“‘ the owner; that is, the tenant 
** shall either he discharged from 
“his agreement, or be entitled to 
“an abatement of rent. A house 
“in London by the building of a 
“ bridge, the opening of a new 
“ road or street, may become of 
‘“‘ ten times its former value; and 
“ by contrary causes, may be as 
“much reduced in value: here 
“ also, as before, the owner, not 
“the hirer, shall be affected hy 
* the alteration. The reason upon 
+“ which our determination pro+ 
“ceeds is this: that changes such 
“ as these, being neither forescen, 
“nor provided for, by the con-~ 
‘* tracting parties, form no part 
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“ or condition of the contract ; and 
* therefore ought to have the same 
“ effect as if no contract at all had 
“ been made, (for none was made 
“‘ with respect to them,) that is, 
** ought to fall upon the owner.” * 


Thus, then, the weight is to fall 


on the landlord, and the whole of 


it too. There is nothing said 
about a sharing of the loss be- 
tween landlord and tenant; no- 
thing about their standing or fall- 
ing, sinking or swimming, toge- 
ther. The tenant loses enough in 
his time, and in the interest of his 
stock or capital ; and, therefore, 
the loss of the whole of the rent is 
to fall on the landlord. 

Clear as this matter is, how- 
ever, in the eye of reason; mani- 
festly just as it is; undeniable as 
it is, that it is sustained by every 
kind of authority to which, in such 
a case, men pay respect; still I 
am far from supposing that the 
whole combined will produce any 
effect upon the hearts of English 
landlords, who will, I am satis- 
fied, go on wheedling first and 
distraining afterwards as long as 
there be a tenant with a shilling 
left in his pocket and fool enough 
to part with it. An application 
has been made to the Court ol 





* Paley’s Moral Philosophy, Vol. I. 
p- 174. 16th edition. 
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Chaneery by a tenant for relief 
on the grounds aforestated ; that 
relief was not granted by the Lord 
Chancellor; no law can be ex- 
pected to be passed on the sub- 
ject; -and, therefore, the only 
means of relief which the tenant 
has is such as the hare has when 





_pursugd by dogs, namely, to flee ; 
‘or to have recourse to those shifts 
and evasions, which, in such a 
| case, are necessary and just; be- 
cause the assailant is not to be 
moved by any. considerations of 
justice or mercy, and becanse 
his power is irresistible: Lorp 
Kames, as quoted by the author 
of the excellent pamphlet, to which 
I have been so much indebted, 
has not hesitated to pronounce 
such conduct in landlords “ to be 
hardly inferior to robbery ;” and, 
of course, tenants are to deal with 
them as with powerful robbers: 
that is to say, to use al/ the means 
in their power to save the remnant 
of their property from so rapacious 
a grasp. 


I have here done with the case 
of the tenants, and shall now beg 
your attention to another case, in 
which you and. I are more imme- 
diately concerned; namely, the 
case of a person, who has bor- 
rowed money on bond, and who, 





by an extraordinary casualty, is 








491 To Sia Francis Burperr. 492 


deprived of the means of paying 
the money borrowed. To be plain, 
I borrowed of you 2,000/. in 1812, 
and 300/. in 1816. In 1817, the 
casualty arose, which I insisted, 
and still insist, gave me a right, 
agreeably to every principle of 
justice, to claim an exemption, 
and to exempt myself, if possible, 
from the obligations of that bond. 
I will say nothing here about the 
circumstances under which the 
money was lent; I will say no- 
thing about my offer of a mode, 
and an effectual one, of payment, 
at a time when payment was 
within my power ; [ will say no- 
thing of the apparently generous 
offers, and of most solemn pro- 
mises of secrecy; I will say no- 
thing of these in this place, though 
I must another time: but will 
simply state the case as between 
persons wholly indifferent. 

The money was borrowed in the 
manner and at the times before de- 
At the time of the loan 
T contemplated the advantage to 
me of the use of the money, and 
you, the advantage to you of the 
interest to be received. You were 
money-lender I morey-borrower. 
Tt was understood, of course, that, 
‘in order to your being repaid, the 
community was to remain. That 
there was to be no dissolution of 
that; for, it never could be meant, 


scribed. 





that I was to run all the risks even 
of civil commotion or dissolution, 
and you, the lender, no risk at all. 
Your bond was a lien upon my 
personal and other ‘property and 
earnings ; but, there was the un- 
derstood condition, that the com- 
munity was to remain, and that, as 
to all matters contemplated in the 
contract, the Jaws were to remain 
unaltered. At the very least, it 
must have been understood, that I 
was bound no farther than the su- 
preme power of the State could 
bind me; and, it could not bind 
me in opposition to its own acts. 
Now, in 1817, an Act was passed 
for the notorious purpose of pre- 
venting me from writing and pub- 
lishing. There are men, if they 
be worthy of the name, who affect 
to deny this; but these are hypo- 
crites too base and contemptible 
to notice in a particular manner. 
The fact is notorious, that the act 
alluded to was passed for the pur- 
pose above alleged. Thus, then, 
here arose a casualty even more 
extraordinary than the cash-pay- 
ment measure. It was a casualty 
that not only put an end to the use 
of the money lent. by you to me, 
but that put an end tothe sole pur- 
suit by which I could possibly 
obtain the means of making re- 
payment, and that operated, be- 
sides, as an act of confiscation 
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and of banishment; flight being 
manifestly necessary te avoid even 
personal destruction in addition to 
destruction of property. 

‘ Do you find, in any of the au- 
therities before stated, any thing 
to give countenance to the mon- 
strous notion, that, in a state of 
violence like this, when the com- 
munity was, as to me, dissolved ; 
when I was deprived of all kinds 
ef protection ; when the laws, by 


which alone your bond was of 


force and validity, were no longer 
in existence as to me: do you 
find, in any of the authorities 
before stated, any thing to give 
countenance to, or, indeed, aiy 
not to reprobate this monstrous 
notion? Is the change of place 
of the bed of a river; is an over- 
flowing of the sea ; are the ravages 
of an enemy im war; is the 
violence of civil war; is any one 
of these a thing more extraordi- 
nary, or a better plea for claim 
ef abatement or exoneration, than 
the act of 1817 was to me! Can 
any one of these take away the 
obligation of paying rent more 
completely than that terrible act 
teok from me the obligation of 
fulfilling any pecuniary arrange- 
ment whatever! The farmer, 
by the casualties before-men- 
fioned, is deprived of the use 
of the farm; and was not. de- 





prived of the use of every thing & 
Was there any thing left of 
which I had the use? 

The authorities 
tioned have in view the subject of 
leases only; but, they apply with 
equal force to pecuniary obliga- 
And, though 
the laws of a country and _ its 
couris can hardly be supposed to 
contemplate casualties such as F 


before-men- 


tions of every kind. 


am now speaking of, namely, 
such as are produced by the 
rulers themselves and in the shape 
of laws ; yet, “ the Barrister ” 
that I have quoted (and whom I 
suspect to be Mr. Wermere.) 
looks upon the cause of low prices 
as a casualty coming fairly under 
the view of the principles which 
he has brought forward. This 
cause is the measures of the 
The casualty, therefore, 


of 1817, was, to me, what this is 


rulers. 


to the present tenants, only be- 
yond all measure more ruinous 
and destructive. And, if the 
present casualty be, then, to ab- 
solve tenants from their contracts, 
by what rule of law, of equity, 
or of reason was F to be held to 
my contract by you? Were you 
to enjoy all the benefits of civil 
society, and I none of them? 
Were you to have your claim 
held good and firm, while the 
means of satis{ving it were wrested 








496 To Six Francis Burperr. 496 


from me by a total abrogation, as 
to me, of all the laws of pro- 
tection ? 

_ The writers on public law, as 
far as they have noticed it, have 
fully justified that act of the Ame- 
ricans by which they annulled, in 
fact, the claims of British Credi- 
tors, that is to say for sums due to 


them by Americans at the break- 


: 
ing out of the revolutionary war. 


Their ground was this: the credi- 
tors are in a state of safety; 
they have no acts of violence com- 
mitted on them ; they receive pro- 
tection from the very power that is 
tearing the debtors to pieces ; their 
bonds and mortgages hold good, 
while the property and means 
destined to pay with are ravaged ; 
therefore, the debtors shall be 
absolved from their obligations. 
Were not you, pray, in a state of 
safety while the means, and the 
only means, of fulfilling the obli- 
gations of the bond on my part 
were wrested from me? Were vou 
aml your ‘estate exposed to the 
same peril and destruction that I 


and my property were exposed to? 





It signifies. nothing, whether you 
partook, or not, in producing this 
peril and injury, any more than, 
in the case of landlord and tenant, 
it signifies whether the landlord 
have been the ‘cause of the casu- 
alty. The British Creditors said, 
that they were not the cause of the 
ravaging of the United States. 
That may or may not be, said the 
Americans, but, you want either 
the will or the power to prevent 
this ravaging, and, in either case, 
you must bear your share of the 
calamities produced by the acts of 
our common rulers. We, after all, 
bear the greatest share ; necessity 
compels us. to submit to this: but, 
we can never suffer you to come, 
after the war is over, with your 
wrifs and foreclosures to sweep 
away what has been left by the 
fire and the sword. Was not this 
reasonable; was not this just ; was 
it not a decision perfectly accord. 
ing in principle with all.the au- 
thorities cited in the former part 
of: this Letter? And, why was L 


not to act upon these same .prin-. 


ciples? What was there: in the. 


Reptectciad 
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jetters composing my name that 
deprived me of a right common to 
the rest of mankind! Was there 
any debtor in America more com- 
pletely ravaged and despoiled in 
1776, than I was in 1817? Had 
he less power of avoiding the 
blow, or less power of resisting it 
than I had? 
was this law in America; how 
wicked all the principles of the 


authorities above stated; what a 


How unjust, then, 


rogue must any tenant be, who 
pleads the present casualty, who 
pleads Peel’s Bill, in abatement 
of rent ; or, what a base hypocrite 
must he be who would allege, that, 
in 1817, there was not a casualty 
sufficient to absolve me from the 
obligations of my bond ; and what 
a swarm of miscreants have been 
at work for you from 1818, in 
order to make the world believe, 
that I had made a general protest 
against paying debts, and had 
proclaimed, that to defraud a cre- 
ditor was no act of immorality! 
Thave always treated the asper- 
sion with sincere contempt. “J 


have left it-to be mouthed about 
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by the noisy and busy ‘“Lavalettes” 
and by the real rogues of “ Purity 
of Election,” quite satisfied that 
the day would come, when I should 
find you yourself amongst the fore- 
most in scoffing at a literal adhe- 
rence to bonds; and in that precise 
state, with regard to the great Bond 
of Bonds, the Debt, L-have now 
the pleasure to hchold you. — 


But, before I enter upon this, 
and show how inizuitous it is to 
propose to break through the obli- 
gations to the public “ creditor,” 
if the Cash-measures be not 
deemed a casualty sufficient to 
absolve tenants from their obli- 
gations, and me from mine ; before 
I enter upon this, let me lay before 
the public that letter of mine, 
written in November 1817, which 
has been the ground-work of the 
floods of calumny poured forth by 
your myrmidons. The represen- 
tations of this letter only have 
The letter itself 


has always, except in one single 


been put forth. 


instance, been kept carefully out 
of sight. Its doctrines have been 


talked of, but never stated ; and, 
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for my own part, F have always 
heen so well satisfied of their 
soundness, and my contempt: for 
those who affected to be “ shocked ” 
at tiem has been so great, that I 
have never thoughit it worth while 
to state them myself. Now, how- 
ever, it may be useful to do it; 
because, we are now in a situation, 
in which principles ef this sort 
must be discussed, and must be 
acted upon too, or, the capital of 
farmers and estates of landlords 
must completely change hands. 
The Letter, as far as.it related to 
the matter in question, was in the 


following words :— 


‘* If there be any man, who can 
“ pretend, for one moment, that 
“‘ mine is an ordinary cast ; and 
“ that, not having enough to pay 
*‘ every body, I ought to be re- 
“‘ garded as an insolvent debtor, 
“in the usual acceptation of the 
“‘ word; and, if he do this after 
“ being apprized, that the whole 
“force of an * * * # * * was 
“embodied into the shape of 


“ * * * * ordinances imtended 





“for the sole purpose of taking 
“from me the real and certain 
“and inereasing means of paying 
“ off every debt and mortgage in 
“two years. If there be any 
“ man, whose property and whose 
“means of profitably employing 
“ his own industry have remained 
‘¢ wholly untouched and unaffected 
“\ by these * * * * and sudden acts 


‘sof the Government, and who is: 


‘* yet so insensible to all feelings 
‘of humanity as well as. so wil- 
‘* lingly blind to every principle of 
‘* either moral or political just ce. 
‘* If there be any man, who, wholly 
‘*‘ absorbed in his attachment to 
‘* his own immediate interest, is 
** ready to cast blame on a debtor, 
‘“‘ who has had his means of pay- 
‘ing cut off by an operation as 
*‘ decisive as that of an Earth- 
** quake, which should sink into 
“ eternal nothingness his lands, 
“his houses and his goods, If 
“there be any man, who,- if he 
“had been a creditor of Job, 
“would have insisted that that 


“ celebrated object of a malignant 


* devil’s wrath which had swept 
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“‘ away his flocks, his herds, his 
** sons and his daughters, was an 
** insolvent debtor and a bankrupt, 
‘‘ and ought to have been con- 
*‘ sidered as such, spoken of as 
“such, and as such proceeded 
“‘ against; if there be any such 
‘“‘man as this, to whom I owe 
“ any thing, to such man I first 
* say, that I despise him from the 
‘‘ bottom of my soul; and. then I 
“say, that if he dare meet me 


“ before the world, in open and 


‘* written charge, I pledge myself 


“to cover him with as much 


* shame and that 


infamy as 
“world can be brought to deign 
“to bestow upon so contempt- 
“ able a being. I hold it to 


“ be perfectly just, that I should 





“never, in any way whatever, 
‘* give up one single farthing 
‘of my future earnings to the 
“* payment of any debt in Eng- 
“ land. Whenthe society is too 
“ weak, or unwilling, to defend 
‘‘ the property of any particular 
“ member of it; when that mem- 
“ber is forcibly driven from the 


“use of his property, whether 
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‘‘ mental or ef a more- ordinary: 
“and vulgar species, and when’ 
“ there is not the will, or the pow-: 
“er, in the society, to yield hint 
* protection, he becomes clearly 
* absolved of ali kis eagagements 
‘‘of every sort to that society;- 
“ because, in every bargain of 
‘every kind, it is understood, 
‘* that both the parties are to con- 
‘“‘ tinue to enjoy the protection 
“ of the laws of property— But, 
‘from the great desire, which I 
“ have, not only to return to my 
native country, but also to pre- 
“vent the * * * * acts levelled 
‘against me from injuring those 
‘‘ persons, with whom I have pe- 
“ cuniary engagements, and-some 
‘‘of whom have become my ere- 
‘* ditors from feelings of friendship 
‘and a desire to serve me, £ 
“eagerly wave all claim to this 
“« protecting principle, and I shalt 
“ neglect no means within my 
“power fully to pay and satisfy 
“ every demand, as far as that can 
“be done consistently with that 
‘* duty, which calls on me to take 
“ care, that my family have the 








, 
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* means of fairly exerting their 
“industry, and of leading that 
«+ sort of life, to which they have 
“ @ just claim.” 

Now, what sort of answer did 
you give to this? Did you con- 
No: but 


relied, in my absence, on a pre- 


trovert the doctrines ? 


tended answer; shown at Brookes’s 
in the Strand, and suffered to be 
copied to he taken about the 
country’ <A page or two of stuff 
(which I have not here), a sort of 
half jest and half earnest, about 
“« anew way of paying old debts ;” 
and (while the letter, to which you 
professed to be giving an answer, 
was kept out of sight) giving it to 
be understood, that that letter held 
the doctrine, that no man was 
bound to pay, or ought to pay, 
any debt of any sort, if he wanted 
the money for other purposes! 
This was the colour which your 
show-answer gave to my letter. 
An answer not sent tome. Not 
published in the newspapers. In 
either of these cases I should have 


seen it. But there the base tissue 


of misrepresentations was lying 
at Brooxes’s in the Strand, for 
nearly a year, to be shown 
to every one that it was deem- 
ed injurious to me to show it 
to, and to be copied by persons 
going to the country, that it might 
also be shown in great towns ; and 


thus get circulated all over the 


thing of the matter ! 

I need not characterize this act 
of yours. Another opportunity 
of doing that will offer; for, the 
whole of the transactions of you 
and of Wright with regard to me 
shall be, in regular form, put into 
imperishable print. For the pre- 
sent (and not for a long while) I 
shall confine myself to the doc- 
trine of my Letter of 1817. The 
great handle has been the closing 
part of it, where I contend for the 
right of retaining, out of future 
earnings, a sufficiency to make 
provision for my family. I am 
not:talking of any thing that I 
have, but of what I may be able 
So that, if this be 


to acquire. 





unsound doctrine; if this be im- 


-kingdom without my knowing any: 
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moral, what is the doctrine of the 
authorities above cited, which 
think of no such thing as touching 
even the present capital of the 
tenant? But, what is your own 
doctrine as to the Debt? You 
now say distinctly that the Debt 
must be reduced. That is to say, 
that a part of it, at least, must be 
unpaid. And, what ground do 
Why, that 
the nation, without ruin, is unable 
to pay it. 
unable than I was rendered by 
the Act of 1817% And, what is 


you state for this? 


Pray, Sir, is it more 


ruin? Why, the misery, the 
bodily suffering, of multitudes of 
persons, unjustly plunged into that 
suffering. Well, then, if this be 
a grouud for the non-payment of 
the public Debt, why were I and 
my family to be deprived of the 
benefit of the same sort of ground, 
only much more clear and more 
strong, seeing that we have no de- 
cided proof, that the nation did 
not ‘participate in causing the 
acts which produced the cala- 
mities, with which it is threatened, 


while it is clear, that I did. not 





participate in causing the calami- 
ties with which I was threatened t 
You had my bond, and the fund- 
holder has yours. When you are 
called upon for payment, and are 
reminded of the “good faith” due 
to the fundholder, you answer, 
that the first of public faith, is due 
to the public itself. This is very 
true ; but, this was not the doctrine 
of your whispering answer to my 
Letter of 1817. This letter of 
yours I have not at hand; but, I’ 
am sure I am right in saying that’ 
it laughed at the idea of any miti- 
gation of the bond; any right of 
abatement that the debtor possess- 
ed ; any claim to deduction of any 
sort on account of the calamity, 
the distress of mind or the bodily 
suffering to which the fulfilment 
of the bond might expose him or 
his children. 


crites who have been your help- 


The mean hypo- 


ers as to this matter, and the 
most despicable of whom cling 
to you merely because you are 
rich ; these hypocrites pretend to 
be shocked at the principle, that 


I was to retain, of my future 








‘O07 
earnings, if it pleased God to pre- 
‘serve ‘my life, and to continue to 
-me the capacity to labour; these 
+hypocritical rogues pretended to 
he shoeked that I should avow my 
-@eiermination to retain a suffi- 
ciency of those earnings to give 
emy family a fair chance of well- 
vbeing in the world. What will 
Ahe hypocrites say, then, to you 
Will the rogues be shock- 
ed. at your proposition to with- 
thold from the fundholder that 


swhich is. dae to him, because, 


now ! 


to pay him to the last fartliiug 
woald leave you neither stick, 
s:one, nor sod of your estate! Is 
it any more just that the people 
belonging te the Saviags Banks, 
that the widows, the orphans in- 
numerable, aud the innumerable 
aged persous who have money in 
the funds; is it any more. just that 
their bond should be set aside 
than it was that your bond should 
be set aside, and that, too, ina 
case where you may have been a 
participator in the causes that 
have produced yeur inability to 
pay without your ruin. being the 
consequence ? 


o~- 
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The truth is, that the interest of 
the debt ought to be greatly re- 
duced. Contracts can never be 
binding, except things continue, 
generally speaking, im the state in 
which they were when the con- 
tract was made. Casualties, whe- 
ther proceeding from the hand ef 
man or the hand of God ; casual- 
ties of so extraordmary a nature 
as not, by any means, to be fore- 
secn, or at all contemplated by 
the parties, must admit of, and 
receive, mitigation, or evils enor- 
mous, oppression and eruelty 
without bounds, and, in some 
eases, a dissolution of the Society 
itself must be the result. 
petitioned the Parliament against 


I have 


my mortgagee; thongh, seally, 
without even a desire to sueceed 
except in the way of precedent in 
favour of others, seeing that im 
that quarter i have experienced 
every thing which the greatest 
eonsideration and. kimdness could 
suggest. The forecloser is an 
executor. He-has no power of 
mitigation. The principle that I 
there contended fur is precisely 


the principle contended for by the 
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able writer to whose pamphlet I 
have been so much indebted ; and 
it is the principle of my letter of 
1817, for ihe doctrines of which 
letter you yourself, Sir, are now 
bound to contend, or else your 
proposition to deduct from the 
fundholder stands before the world 
as a naked unqualified instigation 
to the most barefaced robbery. 


I am, Sir, 
Your most obedient 
Humble Servant, 


Ws. COBBETT-: 


N. B. The pamphlet above 
quoted is published by Longman 
and Co. and I earnestly recom- 
mend it to the attention of the 


public. 


May 25, 1822, 
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COBBETT’S YEAR’S RESI- 
DENCE IN AMERICA. 





A New Edition, duodecimo, price 
5s. in boards, will be ready for pub- 
lication early in the ensuing Week. 
—This Work is complete in Three 
Parts, treating of the Face of the 
Country, the Climate, the Soil, the 
Products, the Mode of cultivating 
the Land, the Prices of Land, of 
Labour, of Food and of Raiment; 
of the Expenses of Housekeeping, 
and of the usual manner of Living; 
of the Manners and Customs of the 
People ; and of the Institutions of 
the Country, Civil, Political and 
Religious. 





